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11 Ajury convicted James Cornel | Harrod of preneditated nmurder
and felony murder. The trial court sentenced himto death. Appeal
tothis court is automati c under Rul es 26. 15 and 31. 2. b of the Ari zona
Rul es of Oimnal Procedure, and direct under Arizona Revi sed St at ut es
(AR S.) section 13-4031 (2001).

12 Thi s court i ssued an opinion affirm ng Harrod’ s convi cti on



and death sentence. State v. Harrod, 200 Ariz. 309, 26 P.3d 492
(2001). The United States Suprene Court vacated the judgnent and
remanded for further considerationin light of Ringv. Arizona, 536
US. 584, 122 S. Ct. 2428 (2002) (Ring Il1). Harrod v. Arizona,
Uus _ , 122 S. . 2653 (2002) (nrem). The Ring Il decision does
not affect our original opinionwth respect to factual, procedural,
and guilt issues, so we need not reconsider those portions of our
original opinion. Inthis supplenental opinion, wereconsider Harrod’s
sentence in light of Ring Il

l.
13 In Ring Il, the United States Suprene Court held that
Arizona's fornmer capital sentencing schene! violates the right to a
jury trial guaranteed by the Sixth Anmendnent to the United States
Constitution. Ringll, 536 U.S. at __, 122 S. C. at 2443. The Court
declared that “[c]apital defendants, no less than non-capital
defendants . . . are entitled to a jury determ nation of any fact
on which the legislature conditions an increase in their maxi num
puni shnent.” I1d. at __, 122 S. C. at 2432. The Court reversed our
decisionin State v. Ring, 200 Ariz. 267, 25 P.3d 1139 (2001) (Ring
), and remanded for further proceedi ngs consistent withits decision.
Ring Il, 536 U.S. at __, 122 S. C. at 2443.
14 Follow ng the Suprenme Court’s R ng Il decision, we

consol idated all death penalty cases in which this court had not yet

! The | egi sl ature has since anended AR S. § 13-703. See
2002 Ariz. Sess. Laws, 5th Spec. Sess., ch. 1, § 1.

2



i ssued a direct appeal nandate to determ ne whether Ring Il requires
this court to reverse or vacate the defendants’ death sentences.
In State v. Ring, _ Ariz. _, 953 _ P.3d __,  (2003) (Ring
[11), we held that we will exam ne a death sentence inposed under
Ari zona’' s superseded capital sentencing statutes for harml ess error.
(I
15 The j ury unani nousl y found Harrod gui |ty of both preneditated
mur der and fel ony nurder for killing Jeanne Tovrea. The trial court
found t hat the State had proven beyond a reasonabl e doubt t he statutory
aggravating circunstance in AR S. section 13-703.F.5: that Harrod
commtted the nurder as consideration for the recei pt of pecuniary
gai n.
16 Harrod failed to prove by a preponderance of the evidence
any of the statutory mtigating factors. However, Harrod proved by
a preponder ance of the evidence the foll owi ng non-statutory mtigating
factors: lack of crimnal record, adjustnment to incarceration, and
famly issues. The trial court considered the mtigating factors
i ndi vidual ly and cunul atively and found that they were insufficiently
substantial to call for |eniency.
M7 To establish the pecuni ary gain aggravating circunstance
t he st at e nust prove beyond a reasonabl e doubt that recei vi ng sonet hi ng
of value was “a notive, cause or inpetus [for the nurder] and not
nerely the result.” State v. Spencer, 176 Ariz. 36, 43, 859 P.2d
146, 153 (1993).

18 The trial court basedits finding of pecuniary gain onthe



facts that: 1) Anne Costello testified that Harrod told her that
Hap Tovrea, Jeanne’ s stepson, want ed Jeanne dead so that he and his
si blings could access their inheritance; 2) Anne Costello testified
that Harrod told her he would receive $100,000 for the nurder and
had conpl ai ned to her that he had not yet received the total anount;
and 3) the State introduced evidence of wire transfers and checks
fromHap to Harrod totaling approximtely $35, 000.

19 Harrod countered Anne’ s testinony, in part, by suggesting
that Anne |ied because she was biased agai nst Harrod. On cross
exam nation, Anne admtted that she did not tell the police about
Harrod’ s possi bl e i nvol venent inthe nurder until after she di vorced
Harrod. Harrod testified that Hap paid hi mfor consulting services.
Additional ly, Harrod presented a wi t ness who corroborat ed t hat Harrod
and Hap were involved in a business venture together.

7110 We cannot conclude, beyond a reasonable doubt, that a
reasonabl e jury hearing t he sane evi dence as di d the judge woul d have
assessed the witnesses’ credibility andtestinony simlarly or would
have given the same weight to the mtigating factors.

.
111 For t he foregoi ng reasons, we cannot concl ude that the Ri ng

Il error was harmless inthis case. Accordingly, we vacate Harrod’s
deat h sent ence and renmand for resent enci ng under AR S. sections 13-703

and 13-703.01 (Supp. 2002).



Ruth V. McG egor, Vice Chief Justice
CONCURRI NG

Rebecca Wi te Berch

M chael D. Ryan

Jones, Chief Justice, specially concurring

112 | concur inthe result. On the question whether harni ess
error analysis is appropriate in the case before us, see State v.
Ring, _ Ariz. at __ 1Y 105-15, = P.3d at __ (2003) (Feldman, J.,

concurring in part and dissenting in part).

Charl es E. Jones, Chief Justice



